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THE COURT: Good afternoon, counsel. W're on the

record in the matter of Dr. Ning Xi v. The Institute of

El ectrical & El ectronics Engi neers, et al., selection nunber

17-7316.
Let ne have appearances by counsel.

MR. VERNON. Good afternoon, your Honor. Joel Vernon
for Dr. Ning X .

MR. SCHUMACHER  David Schurmacher for the plaintiffs
as well, your Honor.

MR. LI NDSAY: Good afternoon, your Honor. M chael
Li ndsay, of Dorsey & Wi tney, for |EEE

MR EWNG Bruce Ewing, also of Dorsey & Witney,
for | EEE

MR WGAE NS: Jonat han Wggi ns, your Honor.

MR. SCHUMACHER | shoul d nention, your Honor,
M. Lindsay has a pro hac vice notion pending before the
Court, so he woul d appear subject for and subject to your
Honor's approval of that notion.

THE COURT: | think there's no objection to that.

MR. SCHUMACHER  No, your Honor. And the sane for
M. Vernon; he has one pending as well.

THE COURT: Very well.

MR. SCHUVMACHER  Thank you, your Honor.

THE COURT: Let's start with the first matter | want

to di spense with.
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Qovi ously, the request for tenporary restraints cane
into the Court on Septenber 21st. Having taken a | ook at
that, had sone concerns with respect to jurisdiction, and
asked counsel to provide the Court with the suppl enental
support, and we did indeed receive that supplenental support
by way of a letter, and the Court has reviewed that and is
prepared to rule at this point in tine.

As is well-settled, it nmust appear to be, to a | egal
certainty, that plaintiff's clains are really for | ess than
the jurisdictional amount to justify dismssal. And whether
plaintiff's clains pass the legal certainty standard is a
threshold matter that should involve only mnimal scrutiny of
plaintiff's clains.

Further, the Court cannot consider the | ega
sufficiency of his clains -- or whether the | egal theory he
advances is |likely unsound. |Indeed, the threshold to
wi thstand a Rule 12(b)(1) notion is |ower than that required
to withstand a Rule 12(b)(6) notion

However, having reviewed plaintiff's letter-brief
concerning this issue and, in particular, Dr. Xi's
decl aration, the Court finds that plaintiff has nmet its burden
that the jurisdictional anpunt in controversy exceeds $75, 000.
In his declaration, Dr. Xi affirns, anong other things, that
his status as an |EEE fellow -- which is allegedly at risk of

being renoved -- is incredibly inportant. That designation
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has resulted in a salary increase, as well as speaking and
publ i shing opportunities. Dr. Xi nakes around $200, 000 a year
as a professor and receives an annual raise between 3 and 10
percent. Dr. Xi affirnms that -- if he is expelled fromthe
| EEE wi t hout a fair hearing and procedures pursuant to | EEE s
byl aws and policies, he will | ose his professorship.

Furthernore, Dr. Xi makes about $20, 000 per year in
connection with consulting and speaki ng opportunities. These
opportunities would al so be | ost because of the reputationa
damage from bei ng expell ed. Indeed, under the | EEE byl aws, it
appears that the | EEE can publicly announce the circunstances
surroundi ng any such expul sion. The Court finds this rel evant
especi ally because of the IEEE s all eged basis for potenti al
expul sion -- in particular, theft or fraud.

In Iight of the materials submtted by plaintiff, the
Court cannot say it appears to a legal certainty that
plaintiff's clains are | ess than $75,000. Accordingly, the
Court will not dismss this action for |ack of subject matter
jurisdiction, and we will continue with today's proceeding
and we're going to really start with defense counsel.

| have a nunber of questions for defense counsel. So
first, obviously, the parties have fully briefed the nmatter
| did receive a reply brief last night, and | have revi ewed
the exhibits. | also advised counsel -- | believe in a text

order -- that if you're going to be citing to any docunents --
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the exhibits were volum nous -- and, therefore, | expect
you're going to have a copy for whatever you' re going to be
citing to for ne as well as ny law clerk. GCkay?

Let's start wth defense counsel. 1've got a nunber of
questions for defense counsel. 1'Il obviously allow
plaintiff's counsel to weigh in, when appropriate, but let's
start with defense counsel here.

So | want to understand sonet hi ng because |I' m havi ng
troubl e understandi ng the positions here. Does the current
constitution, bylaws, policies or operations manual of the
| EEE require a formal conpl aint under the current
ci rcunst ances?

MR, LI NDSAY: Wbuld your Honor prefer --

THE COURT: \Wherever M ss Montel eone can hear you.
That's all that matters to ne.

MR LI NDSAY: Note, your Honor, the | EEE has created
a policy in which one nmenber can conpl ai n about the conduct of
anot her menber, but that is not the only nethod by which a
menber can --

THE COURT: \Where does it say that?

MR. LINDSAY: That is in the constitution byl aws,
par agraph 1-110, section 1 provides the statenent, but a
nmenber can be expelled for cause. Section 3 provides the
process by which a nmenber can provide a conpl ai nt agai nst

anot her nenber.
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THE COURT: Al right. Wen we sent -- when you sent
a letter, exhibit A-- and the letter I"'mreferring to is
exhibit A and this was acconpani ed to docunent 1 -- docunent
whi ch was the conplaint filed on Septenber 21st.

When your client sent a letter, your client referenced
August 2nd letter, under bylaws section [-110.1: |EEE may
expel, suspend or censure a nenber for cause as defined by the
byl aws. The power may be exercised through a nenber conpl ai nt
-- let nme just nove ny Post-It here -- and nenber conplaint to
a hearing process of the | EEE Ethics and Menber Conduct
Conmittee, which would nake a recommendation to the board of
directors, or directly to the board of directors.

No conpl aint has been filed in this instance and,
therefore, the procedures for a hearing by the | EEE Ethics and
Menber Conduct Committee do not apply. Nevertheless, the
board has determ ned to ensure that it provides you with due
process, that is an opportunity to be heard both for your sake

and for the integrity of the board' s deci sion-naking process.

kay.

So | understand what 110 says. Wat I'd |ike to know
is where -- because | don't see a citation in this letter --
either in this paragraph or the subsequent paragraph -- that

ref erences where you can proceed in the fashion that you are
proceedi ng via ad hoc comm ttee.

MR. LI NDSAY: Ckay. 110.1 is a statenent and that
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provi des exhibit A

THE COURT: Right. It's a cause. 110 is "Menber
Di sci pline and Support.™

MR LI NDSAY: Right.

THE COURT: But then 110.1 defines what "cause" is.

MR. LI NDSAY: Correct.

THE COURT: |If cause exists and the nmenber of |EEE
may be expell ed, suspended or censured for cause and then
right there, 110.3 tal ks about our Ethics and Menber Conduct
Commttee. But you said, we don't get to point 3 because you
somehow are not viewing it as a menber-to-nmenber conpl ai nt,
but as you say in your brief, on page -- on page 21, conpl aint
fromone nenber of another -- against another is when these
byl aws woul d kick in and these procedures would kick in. But
the bylaws do not -- and policies -- do not contenplate an
i nstance in which the nenber's conduct is questioned by the
| EEE managenent and board of directors.

I"d I'i ke to know where that -- that sounds |ike an
escape clause to ne or safety clause or sone kind of |oophole,
and | just don't see where -- unless I'mmnmissing it -- where
that seens to say that.

MR. LINDSAY: So, if | may, | want to answer your
Honor's question, but the way we get there is that a
corporation inits -- specifically to its board of directors,

has the inherent authority to supervise its operations. One
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of the things it knows it's going to face in an organi zation

t hat has 423,000 nenbers in 160 countries is the possibility
of conpl ai nts between nenbers. One nenber may say, of anot her
menber, that there is cause for this nmenber to be disciplined
in some fashion. |EEE sinply provides a process that allows
for that, and that's for a couple of reasons.

Nunber one, if you don't have a process, how are you
going to handl e conplaints that conme in; and nunber two, the
ability of those nenbers to resolve conplaints between
t hensel ves at that |ower level is enhanced if both sides know
that there is a fornmal process that they will both have to go
through if they want to proceed.

| believe it's also in 110.3, about the fourth
par agr aph, that says that a conplai ning nenber -- excuse ne --
that the Ethics and Menber Conduct Conmittee isn't required to
proceed unl ess the conpl ai ni ng nenber agrees to appear at the
hearing. In other words, if there is something built into
t hat process where one nenber has a conpl ai nt agai nst anot her
that there is a process through which both are going to be
br ought toget her.

THE COURT: Let's talk about that process. | think
it's worth exploring it alittle bit. So, again, you would
say this is only applicable when one nenber conpl ai ns of
conduct of another nenber, right?

MR LI NDSAY: Correct.
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THE COURT: Yet the president, all its board of
directors, Mss Lack -- L -- is it L-A-CGK?

MR LI NDSAY: L-A-CH.

THE COURT: O Lack -- L-A-CH-- Mss Lach -- are
t hey not nenbers, in good standing, of the |EEE?

MR, LINDSAY: | do not believe Mss Lach is a nenber.
The presidents, yes, are all nenbers.

THE COURT: They are all nenbers?

MR. LI NDSAY: Yes, they are.

THE COURT: So if indeed -- and only in those

ci rcunst ances where one nenber in good standi ng conpl ai ns of

anot her nenber -- by the way, section 110, which let's be
clear again, is "Menber Discipline and Support” -- entitled
"Menber, Discipline and Support” -- the conplaints against the

menbers nust be reviewed by the ethics nenber conduct
conmttee to determ ne whether cause is present. Agreed?

MR. LI NDSAY: Yes.

THE COURT: So there's got to be a formal conpl aint
that's witten, and the formal conplaint that | understand has
to be served with an acconpanyi ng affidavit and executed by
t he | EEE nenber in good standing, right?

MR, LI NDSAY: Yes.

THE COURT: Agreed. And it also nust be -- much |ike
our own process -- the conplaint nust be specific and attach

all relevant docunents, correct?
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MR. LI NDSAY: Yes.

THE COURT: You agree with that?

MR. LI NDSAY: Yes.

THE COURT: Geat. So then the Ethics and Menber
Conduct Comm ttee nust investigate and determ ne whether there
is a reasonabl e basis for believing facts in the conplaint and
whet her the facts constitute cause. So they do their
prelimnary review. By the way, Ethics and Menbers Conduct
Committee, the president is not on there, correct?

MR LI NDSAY: Correct.

THE COURT: Can't be on there, correct?

MR LI NDSAY: Correct.

THE COURT: Right? And the board nenbers can't be on
the EMCC -- I'mgoing to refer to it as the EMCC. Agreed?

MR LINDSAY: Right.

THE COURT: GCkay. Geat. And it's no nore than five
peopl e on the EMCC?

MR, LINDSAY: | think that's correct, hearing panel
think is five.

THE COURT: Hearing panel is five to nine.

MR LI NDSAY: Right.

THE COURT: So once the EMCC nmakes the determ nation
t hat perhaps there is cause, they then institute a formal
proceedi ng, correct?

MR LI NDSAY: Yes.
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THE COURT: So when EMCC are not nmade of any board
menbers -- that, | think, is inmportant because they're
i nsul ating the board who has the ultinmate decision, right?
They're insulating the board fromhearing facts that may not
be facts and insulating the board from perhaps hearing ot her
information that may not be relevant to the other information
at hand, correct? There's a purpose of insulation, | would
i magi ne, right?

MR. LINDSAY: That is part of it, yes.

THE COURT: Ckay. So the EMCC nust nenorialize its
prelimnary finding in witing, and it then transmts that
menorialized finding to the | EEE president and its board of
directors. So what the president and the board of directors
then has to do is determ ne whether they're going to appoint
this hearing board and, if so, they only have to vote by
majority. The president and the board of directors decides,
you know, we better get a hearing board enpaneled. They only
need to vote by mpjority, correct?

MR LINDSAY: Right.

THE COURT: (Ckay. So then the hearing board, which,

again, as | understand it, it can't be the president or any

BOD nenbers -- and it has to be five to nine people that are
obvi ously EEE -- | EEE voting nenbers, and the hearing board
then is entrusted with the responsibility -- obviously,

appointing a date and tinme, the accused nmenber has a right to

United States District Court
Newar k, New Jer sey




© 0o N oo g b~ w NP

N NN N NN B B R R R PR Rk R e
o A W N P O © 0 ~N O U A W N P+ O

12

Tenpor ary- Restraini ng O der

appear before the hearing board and subnmit evidence. The
hearing is held in confidence, and the accused can appear with
or without a | awer, but the hearing proceeds much |ike a
trial does, correct?

MR LI NDSAY: Very simlar.

THE COURT: Al right. Then the hearing board
convenes in executive session and the hearing board needs to
vote, this time, by two-thirds of a vote?

MR LI NDSAY: Right.

THE COURT: To find cause, right? Are you with nme so
far? No -- you don't disagree with any of the process that
I"'mlaying out? And if you do, please | et ne know, counsel
Ckay?

MR, LI NDSAY: Very good.

THE COURT: So the hearing board then places its
determination in witing and that's a witten report, it's
forwarded to the board of directors. The board of directors
then sets a tine -- date and tinme to consider and the hearing
board's recommendati on and that -- they have to communicate to
t he charged nenber -- the nenber accused of some conduct or
t he menber facing some formof discipline -- their date and
time, and the charged nenber is given, yet again, another
opportunity to submt, in witing, his conments or her
conment s and reconmendations to the board.

The board of directors then -- who have been i nsul at ed
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fromthe process and only read the witten report as it's been
given to the hearing board, is free to make a final

determ nation -- again, a two-thirds majority required -- and
t he sanctions cannot be nore severe than the hearing board
recomended. R ght?

MR LI NDSAY: Right.

THE COURT: So we're all in agreenent.

MR LI NDSAY: Yes.

THE COURT: So what you're saying to ne, that these
extrenely detail ed policies and nmechani smof insulation and
protection and a notice and due process, this only applies
when one board nmenber -- strike that -- when one | EEE nenber
i s accusi ng anot her | EEE of conduct unbecom ng its nenbership
or fellowship, and this process doesn't have to be foll owed if
the board of directors thinks you committed sone infraction
whet her it be egregi ous or not?

MR, LINDSAY: No, that is not our claim your Honor.

Qur claimis that if the source of conplaint is a
menber dispute -- that is nenber accusing other nmenber -- then
clearly all of those procedures that we've just been through
must be followed. |f the source of the conplaint is not from
a menber, then you don't have the same kinds of institutiona
concerns that -- nenbers basically trying to m suse the
organi zation to gain an advantage for thensel ves.

In this case, the source -- the original source of the
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informati on that there was sonething potentially am ss was the
recei pt of a grand jury subpoena, conplaint with the
information of the U S. Attorney's Ofice --

THE COURT: And by the way, when did you get that
subpoena?

MR. LI NDSAY: |'msorry?

THE COURT: When did your client receive the
subpoena?

MR LINDSAY: It was in md-2015.

THE COURT: It was as a result, according to your
brief, your client then instituted an investigation, hired a
forensic accounting firnf

MR, LI NDSAY: Not inmediately.

THE COURT: Well, when did they do that? | don't see
a date.

MR LINDSAY: No -- initially -- the initial attenpt
was to sinply conply with the subpoena

THE COURT: Ckay.

MR. LI NDSAY: So that was one part. Sinultaneous
with that, though -- obviously, |EEE needed to figure out what
is going on here, do we have an issue?

THE COURT: Right.

MR. LINDSAY: That initially was followed -- the
initial followup was through IEEE s internal accounting

department, and during that investigation it becane clear that
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the volunme and conplexity -- that the matter was going to be
too taxing for that departnent, and | EEE nade the decision to
engage a forensic accountant.

THE COURT: When was that done? Wen was that done?

MR LI NDSAY: That was in Novenber of 2016.

THE COURT: And according to your papers, at sone
point in time it became aware of abnormalities, right?

MR, LI NDSAY: Yes.

THE COURT: Sixty percent of the noney that was
sought, that $1,078,593.67 referenced on page 3, you found and
ultimately di scovered that 60.9 percent of Dr. Xi's
rei mbursenents were i nappropriate -- page 5 of your papers
When did you becone aware of that fact?

MR LI NDSAY: To be precise, your Honor, that 60
percent applies only to the one conference for which Dr. Xi
has subm tted conplete records.

THE COURT: 20147

MR LI NDSAY: |'msorry.

THE COURT: The 2014 conference?

MR LINDSAY: That's 450-ish thousand doll ars.

THE COURT: When did you becone aware of the all eged
ms -- inappropriateness of the reinbursenents?

MR. LINDSAY: The initial findings reported by G ant
Thornton were reported in January -- January of '17.

THE COURT: When did you notice himyou were going to
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proceed with this format?

MR. LI NDSAY: The board neets periodically during the
course of the year, and at the January and February neetings
the initial reports were prepared. Again, what G ant Thornton
reported in January was the initial findings, not the
conpl etion of an investigation.

The decision to proceed in this fashi on was debated as
one of several options at the board neeting at the very end of
June of this year.

THE COURT: And now you say tinme is of the essence?

MR LI NDSAY: Yes, your Honor.

THE COURT: kay. Let's get back to ny original
guesti on.

So because you argue specifically that the byl aws do
not contenplate an instance such as the one we're confronted
with now, they're free to create this ad hoc commttee to
address a specific issue or activity that is not appropriate
to be addressed by an ongoing comrittee, correct?

MR, LI NDSAY: Correct.

THE COURT: Howis it that the EMCC i s not
appropriate to address this issue? 1Is this not an issue of
conduct unbecom ng a fellow or a nenber?

MR LI NDSAY: No, your Honor.

The primary issue -- you asked about the essence --

time being of the essence. The prinmary driver at this point
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that an individual that has been accused of stealing hundreds
of thousands of dollars --

THE COURT: No charges yet, correct?

MR. LI NDSAY: Well, no --

THE COURT: There's a grand jury investigation.

MR. LI NDSAY: " msorry, no.

THE COURT: There are no charges yet?

MR. LI NDSAY: There are no charges.

THE COURT: No indictment?

MR. LI NDSAY: | have no know edge of that, your
Honor .

THE COURT: So what are you -- obviously, it's not
that he's been charged?

MR. LI NDSAY: Correct.

THE COURT: It's not that he's been found guilty?

MR. LI NDSAY: Correct.

THE COURT: It's not that he's been pled guilty or
sent enced

We now have what you received, which was a subpoena

and, arguably, a grand jury investigation, but what are the
charges that you are now seeking to expel this nenber? Wat
are you charging himwth?

MR. LI NDSAY: Stealing at |east $269,000 from | EEE

THE COURT: |Is that conduct -- what is the basis of

it? It's disciplinary conduct, right?
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MR LI NDSAY: Yes.

THE COURT: It's disciplinary conduct. It's perhaps
illegal --

MR LINDSAY: But it's not sourced froma nenber.

THE COURT: So you say the fact is that you do not
believe that the current EMCC that is entrusted in dealing
with this investigation in determ ning whet her ot her charges
by ot her | EEE nenbers -- whether there's sufficient cause --
you do not think that this situation would be appropriately
handl ed by the very commttee in existence that deals with
di sciplinary matters?

MR, LI NDSAY: The conmittee that is in existence
deals with conplaints that were nmade by one nenber of anot her
Those conplaints result in discipline. That does not nean
that the only way that the board can inpose discipline is when
one nenber conpl ai ns about anot her.

THE COURT: So why can't the president, Mss Lach --
anybody -- why can't they file a conplaint against Dr. X,
under the current circunstances? You have a forensic
anal ysis. You have evidence. You have, quite frankly, quite
a bit of information to support the allegations. Wy would it
not be appropriate to pursue a conplaint in this instance?

MR. LI NDSAY: The question is not whether it would be
possi bl e. The question is whether it is necessary in these

ci rcunst ances
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THE COURT: So, in other words -- and | think that,
quite frankly, what concerns nme, is, | think in his reply
brief Dr. Xi makes a very good point, which is you all say
that this isn't required, but you know what -- and it's on
page 4 of the brief -- it says that IEEE s position seens to
be that it can make up the rules as it goes al ong w t hout
regard for what the bylaws say. It does not allow fell ows and
menbers, such as Dr. Xi, any fair notice regardi ng what the
rules are, and it clearly is not in the process outlined by
the detail ed bylaws and policies, to which Dr. Xi as well as
every ot her menber is -- receives and has to uphold at al
tines.

So, basically, you' re saying that because nowthis is
comng froma different avenue -- that being information that
was derived by a subpoena request which |l ed the president and
the board of directors to investigate -- that you all are free
to decide how you' re going to proceed. How does that give
adequate notice to nenbers and fel |l ows?

MR. LI NDSAY: Your Honor, if | may, it was not a
direction by IEEE to proceed. The decision to conduct the
i nvestigation was nade by the | egal departnent, |egal and
conpl i ance departnent of IEEE. So | respond just because |
want to enphasi ze that the source of this conplaint is not one
nmenber conpl ai ni ng about sonet hing that anot her nenber has

done, where that conpl ai ni ng nenber either had suffered a

United States District Court
Newar k, New Jer sey




© 0o N oo g b~ w NP

N NN N NN B B R R R PR Rk R e
o A W N P O © 0 ~N O U A W N P+ O

20

Tenpor ary- Restraini ng O der

direct injury or believes that there is sonmething that should
be happeni ng.

THE COURT: So it's different because it cane from
t he | egal departnent?

MR LINDSAY: Yes. And because the same concerns
that you woul d have about potentials, for exanple, for
pr of essi onal jeal ousi es between two nenbers do not arise in
that circunstance. |'msorry --

THE COURT: (Ckay. So is there anything in your
constitution, bylaws or policies -- anywhere -- that says to
me when it cones fromthe | egal departnment you don't have to
foll ow the standards and procedures?

MR, LI NDSAY: Well, the challenge in answering that
guestion, your Honor, which | want to do, is that it assunes
that the standard procedures apply regardl ess of the source of
the conplaint. | cannot point to you sone provision --

THE COURT: Anything then

MR, LINDSAY: -- for sonmething that is not a
nmenber - sourced conpl aint that these rules do not apply.
cannot point to specific |anguage for that. | can only go
back to 110.1, which does say a nenber can be expelled. 110.3
says what happens if there's a nenber-sourced conplaint.

THE COURT: So these are only menber-sourced
conpl ai nts?

MR LI NDSAY: Yes.

United States District Court
Newar k, New Jer sey




© 0o N oo g b~ w NP

N NN N NN B B R R R PR Rk R e
o A W N P O © 0 ~N O U A W N P+ O

21

Tenpor ary- Restraini ng O der

THE COURT: So we guarantee our nenbers and fell ows
all these protections, including insulating the body that wll
make determ nation. So you have adequate policies when
there's a nmenber conpl ai ni ng agai nst anot her nenber, but when
there's an issue involving the nost serious sanction, that
bei ng expul sion, there are no safeguards in place for their
menbers and fellows. |In other words, when it conmes fromthe
| egal departnent.

MR. LI NDSAY: No, your Honor, that is not what |I'm
sayi ng.

THE COURT: Well, what protections are there? Wat
policies are we foll ow ng?

Here we have a whol e section that defines, in great
detail, what you get. You get not only -- you get the
opportunity to have the EMCC | ook at it to nake a prelimnary
review, you get the opportunity to have -- to go to the board
of directors to deci de whether they're going to vote by
majority to enpanel a hearing board. You' ve got a hearing
board that's insulated, that can't be the president or board
of directors, that has to conduct a mni trial in which there
are no 30-minute limts for opening statenent or no 5, 000-word
[imts on what you can present. Then you have, by the way,
the ability for the hearing board to forward, after executive
session, a reconmendation. And guess what the nenber gets as

wel | ?  The nmenber gets anot her opportunity before the board to
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plead his or her case. Al these protections when one nenber
is going after another

But the board, in this instance, and the president, in
this instance, can pretty nmuch send himpartial information
about what the accusations are. |'mgoing to have to accept
the conplaint as it appears, right? [|'mnot picking one side
or the other.

MR LI NDSAY: Right.

THE COURT: The Court is bound to accept the
conplaint as it appears, correct?

MR. LI NDSAY: For purposes of a Rule 12 notion, that
woul d be correct, your Honor. Not for purposes of a
request of fact. That does have to be supported by
affidavits.

THE COURT: Well, they have, if they' ve given ne the
affidavits | need, right?

MR LINDSAY: Well, no. |If the Court |ooks at both
sides of the affidavits, the Court will find that there are
sonme significant differences in facts. But on this specific
poi nt, no, the procedures -- which | think was your Honor's
original question -- the board is providing the opportunity
for Dr. Xi to be heard. They've provided the opportunity for
himto submt information in defense, recognizing that even
though he is a U S. resident and has taught in an

Engl i sh-speaki ng uni versity for decades, they've offered the
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opportunity for a translator, if that was needed. They
offered -- in essence, this is his chance to cone forward.

At no point has | EEE said, and when you cone forward
you are absolutely forbidden fromarguing that this procedure
is inproper and that your conplaint -- that the conpl aint
shoul d be directed through the alternative procedure as if it
were a menber-sourced conplaint. He's entirely free to nmake
that argunment within the | EEE system So far he has not
chosen to make that argument within the | EEE system

THE COURT: Well, counsel, quite frankly, he's taking
i ssue with your power and your client's ability to
unilaterally now sel ect an ad hoc commttee that's nade up of
a president, who we know -- like it or not -- | think the
information is before the Court -- that there have been
present ati ons nade, there has been slide shows nmade, there has
been argunents made to the very people that are now ultimately
supposed to hear him keep their m nd open. It sounds |ike
they're not insulated fromthis process, as they woul d have
been insul ated had they followed the bylaws in a formnal
conpl ai nt.

MR. LI NDSAY: Yes, your Honor, the inplications of
what you have just said is that a board of directors, which is
charged of protecting the treasury of this nonprofit
organi zati on, should be conpletely shielded frominformtion

that one of its trusted volunteers has, over a decade-long
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peri od, has been stealing noney froml|EEE. That woul d be

t horoughly irresponsible and a violation of the duties of the
directors, their fiduciary duties under New York State law, to
take care of the treasury of the organization

So it cannot be the case that the board shoul d not have
received informati on about a significant problem-- and it's
not the just the dollars of this one individual -- they have
controls --

THE COURT: They coul d have received --

MR. LI NDSAY: -- What do they need to do?

THE COURT: Okay. They could have, and agai n,
don't know, I'mdealing wwth -- | don't know the nerits.
We're not getting into the nerits of whether this noney was
taken or not. I'mnot interested in the nmerits right now
And | understand that you have a $6.4 million budget you're
concerned that this man will be able to control cone January
1st, 2018.

But what obviously is perplexing to ne is the manner in
which this information has cone about. Because this
information was well within the board of directors' and the
presi dent's know edge when they received the subpoena over two
years ago. And | think they had good, | think, reason and
cause to pursue an investigation and pursue a forensic
anal ysis of the infornmation

Where you lose ne is that all of a sudden there doesn't
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seemto be the followng of the very principles that are laid
out in a constitution, its bylaws and policies, of which your
client sent to himin the first place in the very first letter
that pronpted all of this.

So | understand fiduciary duties, counsel, but it's not
like you were hit with this six days ago.

So let's continue.

Anyt hi ng el se you want to place on the record before
give the plaintiff an opportunity to supplenent via oral
argurment? Anything you' ve rai sed?

Counsel, you're looking at nme |ike sonmehow you're
confused as to what |'m asking you to do. Wy don't we go
over your -- since | read it in great detail -- your
positions, and if you want to suppl enment, you suppl enent.

So we basically start with the first proposition that
this Court |acks standing because there's a failure sonmehow to
exhaust the adm nistrative renedi es.

| can tell you, counsel, having reviewed the law in
this case, I'mnot really noved by this. The authority cited
deals with federal agencies and, quite frankly, this has
nothing to do with the APA. |'mnot too concerned about the
exhaustion. | also think it's a nonsensical proposition to
argue that the very procedure you' re inplenmenting of which he
t akes issue with because it's contrary, in his opinion, to the

very policies and procedures, he has to foll ow t hose
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procedures in order to then exhaust those adm nistrative
remedi es. That doesn't nake sense to ne. And |, quite
frankly, don't need further argunent on that.

Let's tal k about irreparabl e harm bei ng establi shed.
|'ve read that, and |'ve read the exhibits. This was not the
first step. This is your last chance. Cone this day, if you
don't come, we're making a decision, that decision is fina
and you can't appeal. It sounds kind of final to ne.

Also, I'd like to hear you on the idea, and, quite
frankly, the notion by plaintiff that you have certain rights
under -- now, | assune that you say you woul dn't be doing
this, but they seemto have an opportunity, if indeed there is
cause found and decisions made by this ad hoc commttee, that
t hey coul d advise the nenbership i medi ately that he's being
expel | ed.

MR LINDSAY: |'msorry, | mssed the first part of
t hat .

THE COURT: That indeed, after this final hearing --

MR. LI NDSAY: Yes.

THE COURT: -- and there was a determ nati on nade by
the president, the president-elect and indeed the
past-president, that they would have the ability, if they
rul ed accordingly, to advise nmenbership of this expul sion
woul d they not?

MR. LI NDSAY: They have the authority under the
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byl aws to do that, yes.

THE COURT: Al right. So basic --

MR, LINDSAY: |If there's a decision they wll, in
fact, do that.

THE COURT: Well, they pretty nmuch indicated you show
up and present the evidence or, if you don't, we're noving
forward

MR. LI NDSAY: Yes. But noving forward does not nean
-- well -- there needs to be sone explanation of why Dr. X
woul d not be assumi ng the presidency of the robotics society,
whi ch woul d be the context of his expul sion, but that
statenent doesn't have to be a -- you know -- a very |ong,
detail ed statenent of the reasons.

So if your Honor is saying that there is sone risk that
Dr. Xi mght suffer frompublic statements, that's a different
i ssue from what happens with the decision making. And yes, it
is true that if Dr. Xi -- what the letter says -- that if
Dr. Xi does not show up, then the decision -- then the three
presidents woul d nmake the decision at that tinme, and yes, that
deci sion would be final. It doesn't tell you what the
deci sion woul d be, but it does tell that you decision would be
final.

THE COURT: So he's got to wait until you decide
whet her you're going to advise -- how do we unring that bell?

How does one unring that bell once you send notice to the bar
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-- to its nenbers, rather?

MR, LINDSAY: |If it's done.

THE COURT: If it's done, how do you unring that
bel | ?

MR LI NDSAY: Presumably, he files the sane | awsuit.

THE COURT: Reputation's done, though, no? W have
to wait until you send a letter for there to be irreparable
har n?

MR LINDSAY: For himto have suffered harmthere has
to have been an adverse decision, which there hasn't been yet.
And your Honor is asking how big will that harm be, and the
answer is that's still within control.

THE COURT: kay.

MR LI NDSAY: And frankly, that's sonething where --
| EEE has no desire to unnecessarily damage the reputation of
Dr. Xi. And, frankly, if this could have been done, you know,
privately, that would have been fine by | EEE, but that is not

t he option that has been chosen by either side.

THE COURT: | think there was -- | think the letters
speak for thenselves in that respect. |[I'll leave it at that.
Ckay. If I"'mnot with you -- and |I'm going to want

counsel for the plaintiff to address irreparable harmas to
the points raised in pages 14 and 15 of defense counsel's
opposi tion brief.

Wth respect to the current procedures being offered
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that are adequate, you say the process would be conducted in
private, and you say that the defendant has received all the
rel evant docunents as it relates to the charges, correct?
MR. LI NDSAY: He has received those portions of the
presentation that relate to him as opposed to any nore

general issues about |EEE accounting, internal controls.

THE COURT: All right. | don't think he agrees with

you, but we'll hear himon that.
You then go on to say that -- obviously, plaintiff has
not pointed -- on page 17 of your brief -- to any statutory or

constitutional violations. You say that IEEE is a private
actor. No violations of 5th or 14th anendnent -- on page 18
of your brief, and no conflict of interest.

Finally, you say -- on page 19 of your brief -- that
the byl aws and constitution provide for -- provide |IEEE with
the authority to provide its ad hoc disciplinary conmttee,
which it already has, and you already indicate who the nenbers
of that conmttee are.

Anyt hing el se that you want to address with respect to
your opposition, your points, or address any other points
rai sed during our dialogue this afternoon?

MR. LINDSAY: No, | think that's it, your Honor.
THE COURT: Al right. Geat.
MR. LI NDSAY: Thank you.

THE COURT: Counsel
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MR. VERNON.  Thank you, your Honor

THE COURT: | may interrupt you as well. | apol ogize
to both sides, but I'"'mthe kind of person that likes to cut to
the chase and get to the issue at hand here.

The problemwe have here, they seemto say this is a
menber -t o- nenber issue, this policy, this bylaw, which | agree
with you is rather detailed and affords nenbers and fell ows
great protection when it's one nenber conpl ai ni ng about
anot her nmenber. And | agree with you that -- you know -- |
was even surprised to hear that the accused nenber gets
anot her bite at the apple even after a full trial and after a
decision to, again, argue his or her position and what woul d
be the appropriate sanction.

It is a rather detailed process and |I'm hearing, as
wonderful as it sounds, your client is not afforded those
protections because this did not conme to themvia a conpl aint
of a nenber in good standing but, instead, cane out of the
| egal departnent and deals with an issue with respect to
si phoni ng of funds and ot her conduct that is unbecom ng,
obvi ously, a nenber and future president of this association.

MR. VERNON.  Ckay.

THE COURT: So is that the case? Does all this go
out the w ndow because it canme through the | egal departnent,
because they believe that tinme is of the essence, exigent

ci rcunst ances warranted, and they have the ability, based on
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their position, to appoint this ad hoc commttee and they're
not doi ng anything wong? Wat say you?

MR. VERNON: No, your Honor, they don't have the
power to do this because there's nothing in the constitution
or bylaws that permts themto do this, and there are things
in the constitution and byl aws that specifically speak to the
process that has to be followed, and | think that's one of the
i ssues that the Court identified.

The process that you detailed is inportant, and it's
specifically inmportant here because the EMCC -- |I'm sort of
borrowi ng your use of the acronym-- is tasked with
determ ning whether there is cause to dism ss soneone. They
claimin their letter that they believe there nay be cause.
The EMCC is the body or commttee that the bylaws say has to
make that determ nation.

And | know they cited to a portion of the constitution
for exanple, that gives themthe power to establish
conmttees, but in section 8 of the constitution, it
specifically says you can designate commttees as set forth in
t he bylaws and constitution, which is what the bylaws do; they
designate this Ethics and Menber Conduct Conmitt ee.

The ot her argunent they' ve nade is they have this
general power to create an ad hoc committee, but the | anguage
that they left out, it says, only to the extent not

appropriate -- appropriate -- I'msorry -- to be addressed by

United States District Court
Newar k, New Jer sey




© 0o N oo g b~ w NP

N NN N NN B B R R R PR Rk R e
o A W N P O © 0 ~N O U A W N P+ O

32

Tenpor ary- Restraini ng O der

an ongoing conmttee. And this is bylaw I-304.

So, again, we submit, that this is a matter that would
be appropriately addressed by the Ethics and Menber Conduct
Conmi ttee.

The reason that this process is so inportant,
especially to Dr. Xi in this situation, is that it protects
sonebody from | oose statenents and i nnuendoes form ng the
statenent for discipline. This discipline -- and we detail
this in the affidavit and our brief -- would conpletely
destroy Dr. Xi's life work

Now, M ss Lach made the comment that he stole a mllion
dollars fromthe organi zation. Counsel and one of the
def endants, who, as we nentioned in our brief, is also on this
supposed presidential commttee, has said he's stol en hundreds
of thousands of dollars. And Dr. Xi said, Wat are you
referring to? What specifics are you referring to? They
refused to give himany information. And |I think --

THE COURT: | just heard counsel a m nute ago that
you've gotten all the information, and you' re on notice.

So here is where | was reading the briefs and sayi ng,
are these two ships passing in the night? Has your client
recei ved the accusations as well as the supporting
docunentation to best put him one, on notice, and help him
defend against this should this Court put you on notice?

MR. VERNON. Absol utely not.
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THE COURT: What did you receive?

MR VERNON: Al we received was the letter, the
August 2nd letter that informed us of the charges, generally
speaki ng, and the exhibits that they attached to their brief,
whi ch are portions of the Power Point presentation and a very
smal | portion of the Grant Thornton report. And as we point
out in our letter in response to them one, the exhibits don't
gi ve any specifics, the Grant Thornton part -- the G ant
Thornton report -- I'msorry -- is particularly concerning
because they' ve redacted things |ike enpl oyee interviews,
there's a section -- you can tell this fromthe cover of the
report, it has the table of contents, things |ike culture,
| EEE cul ture, which, as we've submtted and ot hers have said,
Dr. Xi's practice of submitting receipts -- and this is what
he's told themall along -- is consistent with what others
have done. And this is where we run into this issue here.
The only information we received is attached to their
response.

As we sit here today, even though we filed the
conplaint in our notion, you have -- there were allegations
there were three flights to Hong Kong in a week, one
duplicative rei nbursenent and his post conference expenses,
whi ch were to be expected, but they were too high. That's the
i nformati on they' ve given us.

What did the receipts actually say on then? Wat did
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t he expl anatory notes that Dr. Xi's office submtted with the
recei pts say? Did he change his changed travel plans? Wre
t hese for student volunteers? Ws this where we had to bl ock
book a hotel for the entire stay of the conference? So in
this --

THE COURT: \Where was the information regarding the
al l egations? How was that presented to your client? In what
forn?

MR VERNON: Just in the formof this letter. So it
was not sworn, it didn't have any of the information stating
what byl aw was all egedly violated. It was just what they've
attached to the response to their brief, which is the August
2nd letter, the two portions of a Power Point presentation
whi ch we di scovered --

THE COURT: You didn't get the total Power Poi nt
present ati on?

MR VERNON:  No.

THE COURT: You got a letter and some conduct
referenced in the August 2nd letter?

MR, VERNON:  Yes.

THE COURT: And you've got the allegations contained
in the opposition brief?

MR VERNON: Yes, that's it. And as | said --

THE COURT: You got portions of the G ant Thornton

report?
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MR, VERNON:  Yes.
THE COURT: You say they're redacted.
MR. VERNON: There are significant portions m ssing.
THE COURT: This isn't enough notice for your client?
MR VERNON  Qur client still doesn't know what he's
been accused of doing and his office -- when | say "his
office” -- it was his secretary -- submtted probably
t housands of receipts over a fewyear span with expl anatory
notes, which they -- | EEE acknow edges in their response --
and then a conference treasurer received all of that
i nformati on and approved it at the tine.

So we've -- Dr. Xi -- | say "we" -- Dr. Xi provided the
recei pts and notes saying this is what the recei pt was for.
And sonebody from | EEE read it and approved it.

What they're saying nowis there seens to be sone
anomalies -- they haven't even told us what receipts are
involved. Dr. Xi doesn't know how to respond.

THE COURT: They say you have a right to briefing.
MR SCHUMACHER W don't even know what to put in a
brief. They haven't given us briefs, the sworn statenent --
right now what they' ve identified in a brief, I don't think
that's theft. It's certainly not theft of a mlIlion dollars,
and it's certainly not theft of $200,000. W haven't been
gi ven i nformati on which can even support such a base claim

about somebody. So we can't respond.
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THE COURT: \What about responding -- we would note
that you' ve been given 5,000 words, approximately 10 pages
singl e-spaced. You' ve also got -- isn't that enough to
respond to what you have? Wat are you respondi ng to?

MR. VERNON. The best we can do is provide the
response -- there's nothing to respond to substantively. The
best we can do is provide the response to the procedure
t hey' ve proposed, and | think the Court has picked up on the
many problens we have with that. And we provided that
response by way of letter which is attached to our brief as
exhibit E, and that is our August 29th |letter where we raised
a nunber of these concerns.

So -- first of all, we don't have a sworn conpl ai nt.
We don't have the docunentary support that would go with the
conplaint. W don't have any explanation of what procedure
we've allegedly violated. The only information we have is
that they think there was one duplicative reinbursenment --
things that the | EEE approved many years ago and that we gave
themall the information at the tinme. And they haven't even
gi ven us the specifics about the actual receipts, so we don't
have the information to respond to.

THE COURT: So let ne ask you a question that | find
curious. So one thing counsel keeps tal king about, the
nmenber -t o- mnenber protection, the need so that one nenber m ght

try to di sparage anot her nenber for an econom c benefit, you
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know, that idea. Do you accept that the bylaws as witten and
the protections as included in the constitution bylaws and
policies? Do you say that that is only exclusively protection
afforded to a nenber-to-nmenber accusation?

MR. VERNON:  No, not at all. There's a specific
section in the bylaws that deals wi th nenber discipline. They
said in the letter they want to discipline this nenber and
determine if there's cause to discipline him So they're
referring to the bylaws -- | want to say when it suits them
but it sounds too ad homnem They're referring to the byl aws
when it suits what they want to do, but they disregard what we
say are the nost inportant part of them

THE COURT: Well, they're saying that they're
authorized -- assumng that | buy that they' re authorized and
there's sonething specifically, at the nonent, they've been
able to cite to me -- which | haven't seen -- | sonmewhat see
it's silent, that this wasn't contenpl ated when t he byl aws
were witten

Let's tal k about the adequacy. That's what we've been
doing. So you say you don't really have specific notice as to
what the accusations and all egati ons are?

MR, VERNON:  Yes.

THE COURT: You say that in order for you to reply in
this 5,000-word, approximtely 10 pages, response to them --

and that's your right to briefing in total -- that you don't
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even know what to respond to because you're not on notice
exactly to what specific allegations there are. You've also
been -- counsel says, on page 7 of their opposition -- you
have a right to submt docunentary evidence. And again, you
woul d say that you don't know what docunment -- you provided
evidence to them You've cooperated, you say, in the process
of this forensic analysis, and | do believe there was sone
notation that your client nmay have even been interviewed in
this process. But you say, again, in order for you to know
what to submit and how to conbat and how to confront the

al | egations, you got to know what they all are, of which you
say you don't, right?

MR, VERNON:  Yes.

THE COURT: You have a right to an oral statenent of
30 mnutes and you have a right to a translator. That's not
adequat e?

MR VERNON:  No.

THE COURT: Wy?

MR. VERNON: Because we still don't know what the
all egations are. W still don't have -- they gave us an
ultimatum which is either submt to their process or don't
show up and you're going to be expelled. If you submt to
their process you're waiving all the rights that are avail abl e
under the bylaws, which is a sworn conpl ai nt, an unbi assed

body | ooking at the facts that is famliar with | ooking at the
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facts because --

THE COURT: \What about what counsel said the
fiduciary duty that the president has to its nenbership, that
they had to have been privy to sonme of these allegations and
that there's nothing wong with them obviously, you know,
abi ding by and followi ng through with their fiduciary duties?

MR. VERNON. They al so have a fiduciary duty to
foll ow their bylaws because that's the contract with the
menber shi ps, that's the constitution, and that forns one of
the allegations in our conplaint. Because they briefed that
as it relates to Dr. Xi, and, frankly, that's sonething al
menbers are interested in protecting because that is their
pact with the organization.

THE COURT: Let's talk about irreparable harm
Counsel says it's not right.

MR. VERNON: They've given us an ultimatum it's you
wai ve what you think are your rights, not appeal able. You
show up, this is your one and only chance, 5,000 words. --
you may get to say a few things but, by the way, it's not
adversarial, so you don't need to bring a | awer.

THE COURT: You have a right to a |lawer, apparently.

MR. VERNON. They also said you can't file a | awsuit
because these byl aws are not enforceable by law. | take
offense to the way they tried to railroad Dr. Xi. That's a

fal se statenment, that the bylaws are not enforceable.
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Then they said, If you file a conplaint we're going to
file a counterclai mand nake a | ot of these accusations
public, which we submt are unfounded. But -- and, |'msorry,
| just veered off the answer to your question, which is
i rreparabl e harm

They gave us the ultimtum either you do one, you
wai ve rights and submt to our procedure with this
presidential comrittee that has already heard all these bad
facts, or you don't show up and you' re expell ed.

In the first instance, this by definition, that's
i rreparabl e harm because we' ve given up rights, we've given up
our ability to appeal, to object. W actually have objected
by letter, and we asked themnot to hold the hearing, and they
refused. They said they're going forward. And then, on the
ot her hand, we have irreparabl e harm because the argunent they
seemto be making is, let us nmake the decision, |let us expel
you fromthe organization

They' ve actually al ready convened a neeting for August
29th, a special neeting, and ny guess is that that was to nmaeke
an announcenent about this issue, which has ny client fearful.

THE COURT: | think it's probably best that we not
specul ate as to what they were going to do on August 29th.

MR VERNON  But he --

THE COURT: Do we have to wait for themto decide?

Do we have to wait for themto decide what they're going to
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do? Is your client -- does he have an obligation to wait
until injury occurs in this case?
MR. VERNON. No, because you can't -- and the

expression you used is apt because you can't "unring that
bell." Once you cone out and expel sonebody and say they're
not a nenber and they | ose their distinguished status and
they' re not going to be president because they stole X anount
of dollars -- and he didn't have an opportunity to object and
he didn't have the opportunity to appear before all the
unbi assed comm ttees and the procedures, the damage is al ready
done. Please forgive nme, | don't remenber ny client's age,
but he can't go back and rebuild the [ ast so nany years.

THE COURT: He's been a nenber since 1989, did he
not ?

MR, VERNON:  Yes.

THE COURT: He becane a fellowin 2007, did he not?

MR, VERNON:  Yes.

THE COURT: He becane a fellow, and wasn't easy to
beconme a fellow, was it?

MR VERNON Not at all.

THE COURT: Your letter to themon August 29th --
t hey nake a point in saying, you know, we've done this once
before. This is a process we have done before and it's been
unchal | enged. Does that nove the ball for themin any way?

MR. VERNON. Not at all. And after seeing the way
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that they approached -- the way they wanted to force this
proceeding on Dr. Xi, | do feel sorry for a nenber that's
submtted to this procedure before because they certainly
didn't have to

THE COURT: But your client put in witing that he's
not submtting to this proceedi ng, correct?

MR VERNON: Correct.

THE COURT: August 29th he says, this letter serves
as Dr. Xi's notice to the IEEE that he intends to assert his
rights under the | EEE constitution bylaws and policies, that
he is prepared to seek judicial intervention if you refuse to
recogni ze those rights.

This was your client's notice that he, indeed, was
i nvoki ng the protection of the constitution as well as the
byl aws and policies, correct?

MR, VERNON:  Yes, your Honor.

THE COURT: So it's of no nonment that we don't know
whet her that individual that obviously was required -- adhered
to these -- to this ad hoc commttee, potentially, whether
t hat person, he or she, asserted their rights?

MR VERNON:  No.

THE COURT: But your client is?

MR VERNON. It wasn't right then, and it isn't right
NOW.

THE COURT: Anything el se that you want to address in
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terns of either the issues raised either in oral argunent or
in the briefing?

Let ne just say, counsel -- let's tal k about one thing,
t hough.

MR, VERNON:  Sure.

THE COURT: There's a great concern that there's
potentially crimnal charges that nmay soon conme down agai nst
your client. There is a concern that he has the ability to
manage $6.4 mllion. What are we doing with that?

MR. VERNON. Wl |, your Honor -- and again, this is
why specul ati on and i nnuendo shoul d not be allowed to
i nfl uence the process.

My under standi ng, on a careful reading of the brief,
that a grand jury -- they were served with a grand jury
subpoena, a portion of which asks for certain docunents which
may be relating to Dr. Xi. | can submt to the Court that we

have no infornmation that's the case.

It's -- it is strictly -- there was apparently -- we
haven't seen it, obviously -- sone request made for sone
information relating to sonmething about Dr. Xi. That is not

enough to say, grand jury subpoenas are served all the tine
requesting a lot of information about a | ot of people and

conpani es. They haven't said he's the target, which | think
is telling, and there's been no evidence of anything com ng

fromthat.
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We do know that it appears that the feds will nonitor
at tines, relationships between entities and Chinese entities
as well. So whether it relates to sonebody in China or Hong
Kong, |I'mnot sure. W have no information that there's
anyt hi ng pending or coming for Dr. Xi, anything that submts
t hat he's done sonethi ng wrong.

THE COURT: There is no -- | was | ooking -- and
again, you all have had the benefit of reading all these
docunents and |'ve done my best to catch up. There doesn't
seemto be a tine frane in which, if indeed they were required
to follow the bylaws and the procedures set forth in those
byl aws and policies, there doesn't seemto be a tine frane
that all of this has to occur, right? | nean, in fairness --
in fairness -- they could institute the very procedures |aid
out in 110.2, .3, .4 and .5, and if they did that, arguably,
it can be done in the next few nonth, could it not?

MR. VERNON. If they were to prepare the conplaint
then the Ethics and Menber Conduct Conmmittee coul d determ ne
whet her there's any issue with the tineliness, and | think
there are provisions in there to protect the nenbers that say
after a certain period of time -- | think it's naybe two years
-- the ethics cormittee nmay deci de you' re not going to proceed
on a tine basis.

THE COURT: 1In other words, this doesn't seemto --

for exanple, there isn't a requirenent that the charged nenber

United States District Court
Newar k, New Jer sey




© 0o N oo g b~ w NP

N NN N NN B B R R R PR Rk R e
o A W N P O © 0 ~N O U A W N P+ O

45

Tenpor ary- Restraini ng O der

be given 60 days to respond or 30 -- | nean this all can
happen rat her expeditiously?

MR VERNON. It can if they want to.

THE COURT: \Which can be problematic. One thing they
say, obviously, there are nenbers -- it's international, so in
order to get these nenbers together and convene specia
nmeetings, that it is not sinply done -- there are a nunber of
schedul es and time -- obviously, tine zones, et cetera, to be
concer ned about.

MR. VERNON. They nade a presentation to the board in
January, and as the Court pointed out, they were not in any
great rush to act. And to send us a letter on August 2nd, and
say that his one and final shot is Septenber 28th, | think
that's conpletely unreasonabl e, given the anount of tinme they
had to | ook at these allegations.

THE COURT: Counsel, you seemto be asking for two
different renedies, and I'mtrying to understand what you're
seeki ng.

In your order -- well, you seemto seek an order
conpelling IEEE to foll ow byl aws but, actually, inits
proposed -- in your proposed order you basically are asking to
hold off on the 9/28 hearing. What are you | ooking for here
fromme?

MR. VERNON. The inmediate relief is to certainly

hol d off on the 9/28 hearing because it's sonething that we
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think -- | nmean there's irreparabl e harmthat can happen.
It's not going to be a fair proceeding, given what's required
in the bylaws. So, yes, there's a request that this 28th
heari ng not happen, and there's al so a request that they be
ordered to follow their byl aws.

THE COURT: Do | have the authority to order themto
follow their bylaws?

MR. VERNON. One of the things we asked for in the
conplaint is the declaration that the bylaws apply to this
situation. Wether that's sonething you woul d address at the
TRO stage or at a |later stage --

THE COURT: Probably a | ater stage.

MR, VERNON. | don't have the authority to tell a
j udge sonething --

THE COURT: No, no, | want you all to tell me when
you think I don't have the authority to do sonething, and,
obviously, I want you to use this tinme to tell ne what it is
you're relying on.

The problem | have, right now |l amfaced wth what
feels like a noving target fromthe defense. It's silent. It
doesn't say, we can't do it, this is only nenber-to-nenber
charging. There's just an uneasiness that | feel in allow ng,
quite frankly, the hearing to go on the 28th, 1'I|l be very
honest, and I'Il lay out nmy ruling in a nonent. But | am not

sure that | have the authority to order themto followthe
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byl aws, but that's something we'll have to address at a | ater
point in time. But for the tinme being, |I'mprepared to issue
aruling, if either side wants to place anything el se on the
record.

MR. VERNON:  Thank you, your Honor

MR LI NDSAY: Yes, your Honor. | do want to put a
few nore things on the record.

THE COURT: Sure.

MR. LI NDSAY: First, the suggestion that Dr. Xi does
not know the nature of the allegations against himis sinply
incorrect. W offer two reasons.

Nunber one, they continually cite to an all eged
statenent by | EEE general counsel Eileen Lach that he was
accused of stealing a mllion dollars. They don't identify
their source for that. They sinply say, we know this. W
assune it's an unauthorized disclosure that was present during
a executive session of the board. But, in any event, that

statenent is denonstrably fal se because the docunents fromthe

neeting -- the neeting that they clai mshe nmade that statenent
at -- said that the amount he was reinbursed for, total, was
$1 million. And nobody ever suggested that every single penny

that Dr. Xi was reinbursed for was a m sappropriation. That's
clearly not true.
THE COURT: But tell nme where the notice -- the

notice, where this man, that was a nmenber of your organi zation
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since 1989, and a fellow since 2007, tell me the notice you're
giving this man so he can adequately prepare a defense to the
charges? Wat are you citing to?

MR LINDSAY: | invite your attention to exhibit Ato
our notion in opposition

THE COURT: You're supposed to have a copy for ne.

MR LI NDSAY: | do, your Honor

(Docunent handed to the Court.)

THE COURT: Ckay. This is a chart.

MR. LI NDSAY: And that chart, your Honor, shows --
it's a graphical representation that shows different kinds of
problens in the --

THE COURT: Wiere does it say -- what's the probl em

MR LINDSAY: It shows -- if you |look at the key in
t he upper left-hand corner, it shows conflicting dates and
| ocations. So, for exanple, on the bottomof page 8, center
right, you will see that Dr. Xi obtained reinbursenent for a
flight on Cctober 27, fromBeijing to Taipei, and on Cctober
28th, fromBeijing to Detroit, indicating that, you know,
there's is a problem he couldn't have been going to two
pl aces in approxi mately that sanme tine.

You will also see, | believe we gave another exanple in

our brief --

THE COURT: No, no, no. | want to know what he was
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given to prepare for this hearing

MR LI NDSAY: He was given this, your Honor

THE COURT: COkay. So this outlines very clearly for
hi m what the problens are?

MR, LINDSAY: It illustrates the problens, yes, your
Honor. Then, if | may invite your attention to exhibit C in
t hat sanme notebook --

THE COURT: M. Vernon, |'mgoing to want you to
address this, okay?

MR VERNON:.  Yes.

MR. LINDSAY: Exhibit Cidentifies -- it totals up --
and, again, this is for the one conference -- this is all that
| EEE had the papers to conplete an analysis for because Dr. Xi
continues not to have subm tted the docunmentation

But in any event --

THE COURT: Let's stop you there. So are you
al l eging that he is uncooperative?

MR. LI NDSAY: Yes.

THE COURT: So is that another allegation that wll
be | odged agai nst hi nf?

MR. LINDSAY: |It's not an allegation that will be

| odged agai nst him no, your Honor. |It's the absence of paper
THE COURT: So tell me -- counsel, you are a very
skilled lawer. | would like you to tell me -- please |ist
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for me all of the allegations that M. Xi is going to have to
respond to.

MR LINDSAY: The allegations are that he has
i nproperly obtained rei nbursenent for expenses during the
peri od 2008 to 2015. The summary of how t hose rei nbursed
expenses were categorized appears in exhibit Cto the
conpl ai nt, which, again, was provided to the plaintiff.

THE COURT: So all of the expenses submtted here
were inproperly submtted and rei nbursed?

MR. LI NDSAY: No, your Honor. |In exhibit C it
di sti ngui shes between those are i nappropriate receipts and
those that are the remaining receipts.

THE COURT: Tell ne where. Al of thenP

MR, LI NDSAY: Exhibit C

THE COURT: |'mon there.

MR LI NDSAY: Does your Honor have chart 4?

THE COURT: 1'mhere. Al of these are the
i nappropri ate ones?

MR. LI NDSAY: Yes.

THE COURT: So it's 1.9 mllion?

MR. LI NDSAY: No, your Honor. That's not the correct
-- page numnber --

MR EWNG Page 18, very small --

MR. LINDSAY: |It's the fine print at the right-hand

part of the chart.
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THE COURT: Eighteen, okay. So it's the $183, 147?

MR. LI NDSAY: No, those -- those are the receipts to
which there is no question. |If you | ook above that --

THE COURT: This is what he was given to deci pher
with nothing in witing? This is what he was given to figure
it out?

MR LI NDSAY: Yes.

THE COURT: These are the read --

MR. LINDSAY: This is what he was given, as well as
the letter; yes, your Honor.

THE COURT: |'m having trouble follow ng you. Ckay.
Conti nue maki ng your record.

MR, LINDSAY: |If you | ook at that page, you'll see
the total for this one conference of 474,000 and change for
rei nbursenent, and then it details the categories of problens
within his receipts. So, for exanple, the conflicting dates
and |l ocations that | just provided, that accounts for 4.1
percent of his receipts, duplicative reinbursed accounts for
3.2 percent. Before ICRA so in other words, excluding
nmeetings that it's clear that he shouldn't been attendi ng
accounts for 29 percent, and neetings that, or expenses that
were incurred after the conference accounted for 24 percent of
the total receipts. And that's where we get to the issue of
t he volune of receipts, for which there's clearly an issue.

Second point that I want to nake clear -- | do want to
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be clear on one point, there's been sone argunent as to the
finality or appeal ability of the decision of the | EEE board of
directors. Regardless of whether the process is the process
that | EEE has set forth for this matter or the
menber-originati ng conpl ai nt, nmenber conduct commttee
process, the decision of the board of directors is final.

Now, if soneone wants to say that despite the finality
of that decision | amgoing to bring a |lawsuit, they're free
to say that, but the difference in finality -- there's no
difference in finality as between those.

THE COURT: Yeah, well, the finality as laid out in
the bylaws allow for there to be a process in which the
menber -- or the accused nenber to, obviously, hear all the
evi dence, have the evidence presented in a trial, be able to
present it to an insulated body, not the board of directors or
the president. It allows for safeguards, and it allows the
process to play out.

If, in the end, the board of directors decides that
based on what the hearing board had witten in a formal report
after again hearing fromthe accused nenber, they deci de that
expul sion is the appropriate renedy and stripping himof his
title of becom ng president and everything else, you're right,
but that's after the process has played out.

MR. LI NDSAY: Yes, there is a difference in process.

But either way, it gets to a final decision by the board of
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di rectors because that's the top-nost decision maker within
t he organi zati on.

M. Vernon has al so rai sed questions about the grand
jury subpoena. W had been attenpting to cooperate and
mai ntain the confidentiality of grand jury proceedi ngs, but

gi ven a choi ce between protecting that confidentiality and

exercising our rights to protect IEEE, | have to choose | EEE
and I will disclose that, yes, the subpoena concerned Dr. Xi
and only Dr. Xi. There was nothing else. |It's all about

Dr. Xi

W inquired whet her, frankly, whether | EEE was a
target. No, |EEE was not a target. The only target of that
grand jury subpoena was Dr. Xi. And so | need to offer that
to put this into context for your Honor as to why | EEE has
chosen to proceed the way it has.

Now, yes, | do not know what the conclusion of the
FBI's investigation is going to be. 1 do not know what
decisions the grand jury will make. That's not our province,
and that is not what is driving | EEE s deci si on- maki ng.

What ever the grand jury does, it will do, and on whatever
schedule it determ nes, but what is driving us is the

i nportance of the role that Dr. Xi proposes to play within our
or gani zati on.

Your Honor also indicated sone inclination to issue a

tenporary restraining order. W want to hear exactly what
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| anguage it is and exactly what | EEE woul d be restrai ned from
doi ng, but we also wanted to raise the question of the bond,
and the anmpbunt of the bond, of course, will depend upon
exactly what it is I|EEE is being restrai ned from doi ng.

THE COURT: Well, let's hear you on it. Wat would
be the appropriate bond? 1'Il tell you what |I'm
contenpl ating, counsel --

MR, LI NDSAY: Yes.

THE COURT: ~-- I'mcontenpl ating, obviously,
enjoining | EEE from having this hearing on the 28th, and I
quite frankly, was going to ask the next question, which would
be what, if any, discovery would be necessary to nove this
matter toward the prelimnary injunction? And, ultimtely,
you may decide that, one, in light of the tenporary
restraints, that you' re going to go back and follow the byl aws
that need to be followed. | don't knowif | can conpel you to
do that at this time, but it probably woul d make a whol e heck
of a lot of sense to do that, but that's up to you and,
obviously, IEEE. But if a formal conplaint -- which could be
easily, in ny opinion, based on what | read, be provided, that
provi des notice, proper notice, not color-coded charts that
tell himto figure it out, but that tells himwhat exactly
he's done, one, that warrants conpl ete expul sion fromthe
organi zation, of which, again, is your right to do. But I

think that we have to see what the allegations are and whet her
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t he sanctions nerit the allegations, whether you intend on
stripping himof his title, et cetera. But it would be nice
to know exactly what you're claimng he did, whether it be
conduct unbecom ng a nenber or fellow whether it is indeed
t heft, whether you are accusing himof m sappropriation of

| EEE funds. Let's lay it out. Let himknow what those
charges are, and then let the process play out.

I f that were to happen before | ever had the ultimte
prelimnary injunction, that's fine. That's up to you. But
based on what you're telling me in terns of fiduciary
responsibilities, there are things that we can do to protect
| EEE, and that woul d be sonething that you woul d work out with
my magi strate judge at a later point in tinme. These things
take a ot longer than, again, all parties would Iike, that
bei ng before the January 1st, 2018 date that he assumes the
presi dency of the subconmttee, for |ack of a better way of
saying it.

Sol"'mwlling to work with you. For now, we're not
going to have the hearings. W're going to give the parties
the time to get the necessary discovery. Gve themthe
unredacted forensic analysis. Let himsee what people are
saying he did, and we'll take it fromthere. 1|, again
guestion -- | question what authority |I do have, and that w ||
be for briefing at another tine.

Do we want safeguards? Do we want bond? Let's talk
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about it. Wat would be the appropriate bond, based on what
you' re sayi ng?

MR LI NDSAY: Again, it depends on what your Honor is
going to restrain IEEE fromdoing. |If we separate this into
three categories, there is the nenbership in IEEE, there is
the I EEE fellowship, there's the presidency of Robotics and
Aut omati on Society. For those first two, I'"mnot going to
tell you that there's sone threat of irreparable harmto | EEE
ot her than danage to its own reputation should the allegations
i ndeed be true.

THE COURT: | can't put a nunber on that.

MR, LI NDSAY: We're concerned about that third
cat egory.

THE COURT: Huh?

MR LI NDSAY: We're concerned about that third
cat egory.

THE COURT: So what are you sayi ng?

MR LINDSAY: So if your Honor's order is that |EEE
is restrained fromproceeding as to those first two itens,
then we don't believe any bond woul d be necessary.

| f your Honor's order is that IEEE is restrained from
taki ng actions that woul d either suspend or renmove himfrom
the presidency position, that's a different matter because
that's the role that has the financial responsibility init.

THE COURT: What's the bond.
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MR LINDSAY: $1 million

THE COURT: How do you justify it?

MR. LI NDSAY: Because the budget is -- the annual
expenditures are $6 million and that's, you know, a nunber we
bel i eve woul d be a reasonabl e nunber given the risks.

THE COURT: Wy can't there be nechanisns put in
pl ace for an independent financial audit, an i ndependent
financial representative that would be working with Dr. X
if -- in the event you don't get what you need to get done in
time to take appropriate action?

MR, LINDSAY: That's why | was aski ng about exactly
what your Honor is restraining | EEE from doi ng; because if
your Honor restrains | EEE fromtaki ng any acti on what soever
with respect to that, then that's where the danmage ari ses

THE COURT: No, no --

MR LI NDSAY: |If your Honor's order doesn't --

THE COURT: 1, quite frankly, think if you follow the
byl aws -- that's what | asked counsel, M. Vernon, a nonment
ago.

There doesn't seemto be a tinmetable. | don't know.

He may cone back and say they're trying to do this in a week.
But, obviously, if you follow the bylaws and at that point in
time that we have a problemthat there's been sone evidence

that's been shared with the board of directors as well as the

president -- and |'mnot sure, quite frankly, that you're
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going to be able to follow the bylaws if indeed there's been
evi dence -- and that discovery will bear out, | assune -- that
t hey' ve insul ated thenselves fromthis process as it was

contenpl ated by the bylaws. That's a separate issue that

we'll have to discuss at a later point in tine.
But | certainly -- I"'mnot inclined at this point in
time -- maybe this is a point for prelimnary injunction

hearing to enjoin you all from seeking appropriate action --
what you all think is appropriate action against Dr. Xi, but I
certainly won't be allowing you to do it on Thursday.

MR, LINDSAY: Al right. | understand, your Honor

THE COURT: Counsel, I'mhearing $1 mllion is the
appropriate bond. Wat do you say?

MR VERNON  Your Honor, | don't think a bond is
appropriate in these circunstances. And | think I heard
counsel say that he agrees, except to the extent they're
restrained from-- fromhaving Dr. Xi take over the
presi dency.

Conceptual Iy, they're making assunption he is going to
do sonet hing wong, which | have sone difficulty with, but I
agree with the Court that we could put sone sort of neasure in
pl ace to nonitor the accountability of what he's doing with
his budget. That would be far nore appropriate than a
mllion-dollar bond, which is al nost punitive and

i nappropri ate under the circunstances near. But | think the
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organi zation is well-equi pped to put sone process or person in
pl ace to keep an eye on the budget, and I know Dr. Xi would

not have an issue with that, if it nmeans they' re not going to

say, W doing this because he stole a mllion dollar. It's
sonething we'll deal with later.

THE COURT: 1'mgoing to want to recess on the issue
of a bond. It wasn't raised in the papers, was it?

MR LI NDSAY: No, your Honor.

MR, VERNON:  No.

THE COURT: And | don't like surprises. 1In the
future, if we're going to raise issues, raise themin the
papers. Supplenent them if you need to, but | would prefer
not to be surprised at oral argunent.

Let ne break a second, consider what | heard, and then
"Il come out.
THE CLERK: All rise.
(Recess.)

THE COURT: Counsel, | do have a question for you
M. Vernon.

M. Vernon, what's the next step, in your m nd?

MR. VERNON. Can | approach?

THE COURT: Pl ease.

MR. VERNON. So the request is for the order
preventing themfromholding a hearing. | know the Court

nmenti oned di scovery relating to an injunction hearing, but
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there aren't any fact -- the discovery we would ask for would
really be what they would include in the conplaint, which I
assunme woul d be com ng pursuant to the byl aws and procedures;
and it wouldn't even be appropriate for the injunction because
the Court isn't deciding, in the injunction, whether Dr. Xi
has comm tted these acts or inproper receipts.

So unless -- we're asking that the hearing not be
allowed to proceed -- that they' re enjoined --

THE COURT: All right. Let's start fromsquare --
let's start from-- 1've already indicated to you that, at
| east for now, the Court is going to enjoin |IEEE from
conducting this hearing on the 28th.

MR, VERNON:  Yes.

THE COURT: That's the immedi ate restraint you
sought, and that's what you're going to get, and I'Il|l support
ny ruling in a nonent. But ny question is, what's next?

There's an issue of a bond, which I"mgoing to require
suppl emental briefing on it because it was just raised today.
Fine. There's al so what happens next.

Now, assum ng -- assum ng that | EEE deci des that
they're going to issue a formal conplaint, and then your
client receives a formal conplaint and they begin to foll ow
that which we outlined earlier when we started today, what's
next for the Court to have to decide?

MR. VERNON. | anticipated that question and thought
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about it. M -- | anticipate that if they initiate that
proceeding the only real issue remaining here would
potentially be damages for the breach of fiduciary duty, but I
think this case woul d get resolved as to those issues,
probably w thout prejudice, as that other proceeding takes
place. Oherwise, this case -- there would be a notion, a

di spositive notion on the issue of whether we can get a
declaration that they're required to foll ow the byl awns.

So if the case is not resolved by theminitiating their
proceedi ngs under the bylaws, then | anticipate there would
be -- likely be a dispositive notion on the issue of the
decl arati on.

THE COURT: Because, again, the issue of whether this
Court could require themto follow the bylaws -- right -- |
mean that's an issue that obviously still has to be briefed.
| think that counsel has argued -- and obviously |I'm
par aphrasi ng here -- but he's arguing that the source matters
-- right -- the source matter -- the conplaint didn't
originate froma nenber in good standing to anot her nenber.
| f that had happened -- that's the source -- that would then
trigger 110 and all the provisions thereafter.

What counsel is arguing is that the source matters in
this scenario -- because the source was obviously counsel --
counsel's office, based on recei pt of a subpoena; and,

t herefore, because the source is not a nenber in good

United States District Court
Newar k, New Jer sey




© 0o N oo g b~ w NP

N NN N NN B B R R R PR Rk R e
o A W N P O © 0 ~N O U A W N P+ O

62

Tenpor ary- Restraini ng O der

standi ng, those byl aws don't apply.

The problem | have with counsel's argunment is where, if
anywhere, can | find anywhere that says the source is the
controlling factor, and that's the problem

Now, they can certainly amend their bylaws at sone
poi nt because what happens is -- if we're tal king about a
di sci plinary proceeding that triggers 110, and 110 says what
you have to do. It's a contract between the parties.

Again, I'mjust now |l ooking at this sort of and trying
to say what's the next step for us? Because if indeed the
Court is not convinced that the source is the determ ning
factor, then, you know, a contract has been nade at | east
bet ween your client and | EEE -- but what happens next if

i ndeed they follow the provisions that are laid out in 110 and

7.107?

MR VERNON. And | think this matter then either wll
get resol ved between counsel -- unless they -- and this is why
I"mthinking it's a dismssal w thout prejudice -- unless they

breach what we say is the contract between the parties. And |
don't know if that requires the filing of a new lawsuit, if
and when they breach it -- | shouldn't say "when" -- if they
breach it.

THE COURT: So does ny ruling today di spose of the
matter in its entirety?

MR VERNON. |If the Court is enjoining themfrom

United States District Court
Newar k, New Jer sey




© 0o N oo g b~ w NP

N NN N NN B B R R R PR Rk R e
o A W N P O © 0 ~N O U A W N P+ O

63

Tenpor ary- Restraini ng O der

participating in this hearing, then for the tine being -- can
| consult?
THE COURT: |I'mgoing to give you sone tinme to think

about it. These are things that we're going to have to figure
out because | need to know what the next step is because |I'm
actually going to require counsel to brief what's the next
step and brief the issue of a bond in supplenmental briefing
because | honestly don't know -- don't know what's next.

| f indeed they go back and counsel goes back --
properly referring to counsel -- | apologize -- if counsel
M. Lindsey goes back and says we can't have the hearing on
the 28th, and it appears, at |east placed on the ora
argunent, that the Court is viewing this to be a contract,
that we are noving to discipline Dr. Xi and, therefore, it's
going to be a provision that if indeed we're pursuing sone
di sciplinary proceeding in order to expel Dr. Xi, that very
well, as cited in the August 2nd letter, we're in 110 worl d;
and if we're in 110, there are certain provisions wthin the

provi sions of 110.1, 110.3, 110.4 that have to be foll owed.

And if they begin to follow those provisions, ultimately -- it
may happen wel |l before January 1st, 2018 -- they may give your
client all of what you believe he's contracted -- he's

obligated, or they're obligated to provide by way of a
contract, and | don't necessarily -- unless there's a new

| awsuit that there's been sonme breach of one of these steps.
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| don't know if this case remains a viable matter for the
Court to consider for a future date.

MR VERNON: | would like to take a nonment to
consi der that for myself but ny suspicionis either the matter
woul d be resol ved wi thout prejudice or the matter woul d be
stayed pendi ng what ever process we're going through. | know
courts often don't like staying matters.

THE COURT: M docket is what it is, as it is. So
we'll see what we do.

| just -- counsel, if you want to respond to any of the
guestions | just asked M. Vernon, we can, but we can think
about it and provide the Court further briefing at a
subsequent tinme. What would you prefer, M. Lindsay?

MR, LINDSAY: |, frankly, have been asking nyself the
guestion what cones next.

THE COURT: The chicken or the egg? | don't know at
this point.

MR. LI NDSAY: Your Honor has given a general sense of
what the ruling is going to be and, obviously, | need to take
that back to ny client. M client is going to nake a deci sion
of what it wants to do. | can imagi ne a nunber of
possibilities which deal with the what-cones-next issue.

THE COURT: | look forward to readi ng your
subm ssions. Let me rule.

MR. VERNON. Thank you, your Honor
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THE COURT: Thank you, counsel

On Septenber 21st, 2017, plaintiff filed a notion for a
tenporary restraining order agai nst defendants. Under Feder al
Rul e of Civil Procedure 65(b), the Court may issue a TRO i f
the noving party shows, "(1) a likelihood of success on the
nmerits; (2) that it will suffer irreparable harmif the
injunction is denied; (3) that granting prelimnary relief
will not result in even greater harmto the non-noving party;
and (4) that the public interest favors such relief.” Kos

Phar maceutical, Inc. v. Andrx Corporation, 369 F.3d, 700, 708

(Third Grcuit 2004). The grant or denial of a TROis within
the discretion of this Court.

First, the Court finds that plaintiff has shown a
l'i kel i hood of success on the nerits of its breach of contract
claim As plaintiff persuasively argues -- and defense do not
appear to contest -- the | EEE bylaws are a contract between
itself and its nenbers under both New Jersey and New York | aw
As the parties know, the bylaws provide for specific
procedures relating to nmenber discipline in sections |-110.
Def endants argue that they need not follow these procedures
because the | EEE byl aws and policies are silent with respect
to the conplaints that are not generated by other |EEE
nmenbers.

It seens, however, that | EEE nmanagenent, the board of

directors and the president initiated the disciplinary
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proceedi ngs agai nst plaintiff, and these individuals appear
i ndi sputably to be | EEE nenbers. |In fact, the president's
August 2nd letter to plaintiffs specifically cites section
|-110 and even summari zes sone portions of the procedures
required under that section. (See exhibit Ato plaintiff's
conpl ai nt.)

Nor is the Court convinced that section |-304,
par agraph 10 of the bylaws is fatal to plaintiff's
breach-of-contract claimat this time. Defendant's reliance
on that clause to justify the disciplinary proceedi ngs woul d
seemto swallow "the | engthy and detail ed procedure that the

byl aws provide for," to use defendant's | anguage.
(Defendant's brief at 5).

Al t hough def endants enphasi ze the seriousness of the
al l egations against plaintiff, plaintiff faces the harshest
potential sanction that may result from defendant's
contenpl at ed proceedi ngs: Expul sion of the IEEE, with the
attendant | oss of being a fellow The Court is not persuaded
at this time such a sanction can be justified by section
| - 304, paragraph 10, which authorizes the board of directors
to appoint ad hoc commttees "to address specific issue or
activity that is not appropriate to be addressed by an ongoi ng
comm ttee of |EEE. "

Accordingly, the Court finds that plaintiff has met his

burden of showi ng that his odds of prevailing on this claim
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are significantly better than negligible, and he need not
establish that it is nore likely than not that he wll

prevail. See Reilly v. Cty of Harrisburg, 858 F.3d 173, 179

(Third Grcuit 2017).

Second, as to irreparable harm the Court agrees wth
the plaintiff that he will suffer irreparable harm absent
tenporary restraints. If plaintiff follows the contenpl ated
schedule, he will have to attend the Septenber 28th neeting
wi t hout having had the benefit of the | engthy and detail ed
procedures under the bylaws and policies. |f he doesn't, the
| EEE has warned that he will be expelled and | ose his status
as an |EEE fellow The Court finds telling that the
def endants do not address plaintiff's contention that, under
section 1-110.7, the board of directors: "My notify the
menber shi p of any expul si on, suspension or censure" and
"Notification may include a statenent of the circunstances
surroundi ng such action.™

| ndeed, plaintiff's declaration makes clear that his
reputation -- never mnd career and |ivelihood -- faces
substantial risk of irreparable harm As the Court set forth
inits ruling on subject matter jurisdiction: There appears
to be a substantial risk of the reputational danage from being
expel l ed; it appears that the | EEE can publicly announce such
ci rcunst ances of any expul sion, and the IEEE s all eged basis

for potential expul sion appears to be theft or fraud.
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Third, the Court finds that granting tenporary
restraints will not result in greater harmto the defendants
than to plaintiff. Although defendants argue that tine is of
t he essence because plaintiff will begin his termas president
of the Robotics and Automation Society in January 2018,
def endants do not explain in their subm ssions why the
procedures under section 7.10 of the policies and -- that's
7.10 of the policies -- and section |-110 of the bylaws cannot
be conpl eted by January 2018. Further, as plaintiff aptly
not es, defendant's own declaration states that, "In m d-2015,
| EEE recei ved a subpoena froma federal grand jury" and
"IEEE' s receipt of the grand jury's subpoena pronpted | EEE to
conduct an internal investigation related to Dr. X 's"
conplaint -- strike that -- "Dr. Xi's clainmed expenses."

(Decl aration of James Prendergast, P-R-E-ND-E-R-G A-S-T,

par agraphs 10 and 11.) At this stage, the Court finds that
tinme is of the essence for Dr. Xi, nore so than it is for the
def endant s.

Fourth, the Court finds that the public interest would
be served in issuing tenporary restraints. There are byl ans
and policies in place for | EEE nenbers, just |ike any
corporation -- for profit or nonprofit -- menbers have rights
pursuant to such governi ng docunents. The Court is not
convinced that plaintiff requested an injunction to sinply

delay internal proceedings. Rather, this proceeding is in the
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public interest because it's about safeguarding rights and
privileges pursuant to the byl aws and policies.

Finally, the Court is not convinced by defendant's
exhaustion-of -remedi es argunent. All the defendant's cited
authority appears to involve federal agencies. Moreover, it

defies logic that the plaintiff nmust foll ow the very

procedures he's challenged -- irrespective of whatever outcone
may follow -- and then seek judicial review. It just doesn't
nmake sense to ne. |Indeed, as the Court noted, there is the

substantial risk of irreparable harmresulting froman adverse
out core.

| amgoing to grant the renedy sought, that is,
enjoi ning | EEE from conducting a heari ng on Septenber 28th,
but I amnot, at this juncture, doing anything nore than that.
Ckay?

What | now need counsel to do is provide the Court with
suppl enental briefing on the next step. Do we need di scovery?
s there going to be permanent injunction sought? | don't
know. And it's up to counsel for both sides to argue their
points. | did also have the issue of a bond, that may or nmay
not be necessary under the circunstances, and I would Iike
counsel to address the bond as well as the appropriate anount
to require the plaintiff to obviously tender to the Court,
should -- now that there has been a favorable reading --

ruling, rather -- as to their immediate -- as to the i nmedi ate
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restraints.

How | ong do we need? Wiat | ideally would like to see,
per haps, are sinultaneous subm ssions w th sinultaneous
responses that everybody is responding to everything and
there's just set briefs and no one certifies or anything like
t hat .

How | ong do you need, counsel? Both of you, in
f ai rness.

MR. LI NDSAY: Your Honor, a week to 10 days.

MR. VERNON.  We were going to suggest the sane.

THE COURT: Ckay. Let's select sone dates. How
about we do a text order, and we'll go ahead and sel ect 10
days for the initial noving subm ssions. And how |long for
responsi ve subm ssi ons?

MR. LI NDSAY: | have to check ny cal endar

THE COURT: Sure. Counsel, | want to work with you
all. If there's conflicts or you have trial or sonething
going on -- | certainly don't want to make life hard for
anybody - -

MR. SCHUMACHER | do have one request, your Honor
| " m supposed to |l eave, | believe the 10th day to be the 6th of
Cctober. |1'mout of town for a wedding that I'min.

THE COURT: A wedding that you're in?

MR SCHUMACHER  Yes, your Honor.

THE COURT: We can't ness with that.
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MR LINDSAY: Can we nove it one day?

MR. VERNON. Can we say the 5th, your Honor?

THE COURT: Any problemw th the 5th?

MR. LINDSAY: | don't have any problemw th that.

THE COURT: The 5t h?

MR LI NDSAY: Ckay.

THE COURT: How | ong do you need for subm ssions?

MR. LI NDSAY: One week, your Honor

THE COURT: Do you want nore, counsel? | see you
shaki ng your head.

MR SCHUMACHER We woul d ask for the 13th.

THE COURT: Huh?

MR SCHUMACHER  We woul d ask for the 13th.

MR LINDSAY: |I'mtraveling on the 12th or the 13th,
so | would prefer the 11th

THE COURT: Let's go to that follow ng date

MR LINDSAY: |'mtraveling through the 19th, so
that's why | prefer to get it done before | |eave

MR SCHUMACHER  The 11th is fine.

THE COURT: Al right, the 11th. | don't think I'1l]|
need oral argunment, but I mght. And if | do need oral
argument, maybe we do it tel ephonically. Al right?

Anyt hi ng el se?
MR WGGENS: One housekeeping matter, your Honor

W had noved to seal exhibits Al B and C to the Prendergast
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declaration. | spoke to counsel, they have no objection to
t hat request. Wether your Honor chooses to address it now or
|ater is obviously up to you.

THE COURT: There's no objection to sealing those
docunents. | don't see why we can't go ahead and grant that
relief sought.

MR WGENS: Thank you, your Honor

THE COURT: Anything el se?

MR. SCHUMACHER  No, your Honor. Just the pro hac
application, which I'msure --

THE COURT: That's actually going to be before Judge
Hammer, but we'll go ahead and touch base with his honor. |
don't know -- and | always address this at all tines -- |
don't know if this is one that could be settled, but we should
think about it. And | was actually going to ask counsel to
think about it, and if you want to cone before Judge Hanmer,
who is, in ny opinion, a phenonenal nagistrate judge. | know
he woul d wel cone an opportunity to see if there's a resolution
that could be reached sonme way, sonehow.

So why don't you all contenplate the idea of conming in
for an in-person settlenment, and I wll ask Judge Hamrer to
set a tel ephone conference with you to inquire whether there's
any interest in trying to resolve the case. Makes sense?

MR SCHUMACHER  Yes, your Honor.

MR LI NDSAY: Yes, your Honor.
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THE COURT: Geat. | appreciate counsel's argunents
here today. The briefs were exceptional and | al ways,
obvi ously, want to conplinent counsel when there are sone
great briefs. They were great, and provided ne sone
information as well. Thank you, counsel.

(Wher eupon the proceedi ngs are concl uded.)

* * *
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